
  
 

ATR Energy Tax Hike Series 
 

Amortization Period Increase 
 
Current Law 
According to IRS Publication 535, “Business Expenses”, the current law states: You can amortize 
the cost of geological and geophysical expenses paid or incurred in connection with oil and gas 
exploration or development within the U.S. These costs can be amortized ratably over a 24-
month period beginning on the mid-point of the tax year in which the expenses were paid or 
incurred. For major integrated oil companies (as defined in section 167(h)(5)) these costs must be 
amortized ratably over a 5-year period for costs paid or incurred after May 17, 2006 (a 7-year 
period for costs paid or incurred after December 19, 2007).  
 
Obama Proposal  
The Obama FY 2010 budget proposal will increase the amortization period to seven years for 
only energy producing companies raising taxes by $1.1. billion once phased in. 
 
ATR Analysis  
Raising taxes on oil companies by increasing the amortization period of geological and 
geophysical (G&G) expenditures makes U.S. oil and natural gas exploration projects less 
competitive globally, thereby discouraging new U.S. production and increasing the nation’s 
reliance on imported oil.  Almost all large oil and gas companies are publicly-traded entities, 
whose shares are owned by millions of investors through their 401(k) plans, retirement plans and 
pension funds. Taxing away the earnings of those companies negatively impacts the ability of 
hard-working Americans to achieve a more financially secure future. 
 
Increasing the amortization period results in A CORPORATE INCOME TAX 
INCREASE and is therefore a PLEDGE VIOLATION unless the increase is offset 
completely with other income tax cuts.  
 
34 Senators and 172 Congressmen have signed the Taxpayer Protection Pledge.  In so doing, they 
promised to their constituents and the American people that they would “oppose any net 
reduction or elimination of deductions or credits…” 
 

Note: Budget neutrality (which is concerned with deficits) has no role in determining applicability 
of the Pledge.  Rather, tax revenue neutrality (as scored by the JCT) is the only relevant metric for 
the purposes of the Pledge.  
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Cap and Trade  
 
Current Law 
When world economies engage in global trade, there must be production of goods. This 
production of goods emits carbon.  Under the Kyoto Protocol, several countries have 
implemented a method of cap and trade. Cap and trade is a system by which the government sets 
an arbitrary level, or “cap”, on the amount of carbon that companies are allowed to emit. 
Companies must then purchase credits from the government that represent the right to emit a 
specific amount. Companies that wish to increase their emissions must buy credits (the “trade”) 
from those who produce less.  
 
In an effort to maintain United State competitiveness and productivity, there is not a current cap 
and trade system in effect. Every cap and trade system proposed in the U.S. Congress has been 
rejected by not only members, but the general public as well.  
 
Obama Proposal  
The Obama FY 2010 budget proposal will implement a cap and trade system on all American 
businesses. 
 
ATR Analysis 
The implementation of a cap and trade program on American businesses will result in a 
tax increase of $646 billion dollars over 10 years as called for in the Obama budget and 
will increase taxes by $3,100 on every American family. 
 
When fully phased in, this will be a $100 billion per year tax on American businesses. This 
tax will decrease U.S. competitiveness and increase consumer costs. 
 
Cap and trade systems punish businesses for being successful. As companies become more 
successful and employ more Americans, their production of goods increases. Along with this 
production, comes the natural byproduct from increased energy use. The purposeful taxation of 
this success by forcing an arbitrary cap on production emissions is counterproductive to a 
prosperous economy. Every family in America will pay this cap and trade tax in the form of 
higher energy prices.  
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LIFO Explained   
 
Current Law 
When companies purchase items to sell later, they are accumulating an “inventory.”  When a good 
is sold, the profit is the sales price minus the inventory cost.  Since 1938, companies have had a 
choice when determining which parts of their inventory they report to calculate the profit on a 
good sold.  Under “first-in, first-out” (FIFO), the oldest parts of the inventory are what are used 
to make this determination.  Many companies, however, choose to use the “last-in, first-out” 
(LIFO) method, whereby the newest inventory purchased is what’s used in the profit calculation. 
 
The LIFO method is most valuable for companies that see the prices of their inventory rise over 
time.  Let’s say I have a $10 item I bought several years ago, and a $12 item I bought this year.  I 
want to sell an item for $15.  FIFO inventory gives me a profit of $5 ($15-$10).  LIFO inventory 
gives me a profit of $3 ($15-$12).  I would only pay taxes on $3 of profit, not $5. 
 
The difference between the FIFO profit ($5) and the LIFO profit ($3) is $2.  This $2 becomes 
part of a “LIFO reserve.”  Companies must keep track of this LIFO reserve, which in recent 
years has been the target of tax increase proposals by members of both political parties. 
 
Obama Proposal  
The FY 2010 Administration Budget calls for requiring companies to pay $61.05 billion in new 
taxes on this “LIFO reserve.”  Various estimates have scored full LIFO repeal at several 
multiples of this score. 
 
ATR Analysis  
Companies should not have to pay taxes merely on inflation.   Yet that is exactly what forcing 
companies to use FIFO would do.  At the very least, companies using a long-standing and 
perfectly-reasonable inventory accounting standard should not be punished after the fact by being 
taxed on phantom “reserves.” 
 
LIFO is used most often by energy companies.  Taxing LIFO reserves is a clear attempt to 
slap an unfair tax on energy manufacturers merely to exact a political price.  The 
economic price will be borne by the American people, who will end up paying this 
“inventory tax” in the form of higher energy prices.  The most likely scenario is that taxing 
LIFO reserves and requiring FIFO going forward will be imposed strictly on energy 
manufacturers.  It’s the ultimate goal of tax increasers, though, to repeal LIFO altogether. 
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Passive Loss Exception Repeal  
 
Current Law 
A generation ago, “tax shelters” were popular and legal tax-avoidance strategies.  The most 
common form a tax shelter took back then was for someone to become a limited partner in a 
partnership that had losses year after year.  These losses would be passed along to the partner-
investor, who would use them to offset other income.  There were few restrictions on this 
practice. 
 
That all changed in 1986 with the passage of the Tax Reform Act.  Congress required “passive 
losses” (losses incurred by businesses in which the taxpayer didn’t have any material participation) 
to be carried forward, not used against other income.  The losses from the passive activity now 
can only be realized if the activity eventually turns a profit, or when the investor sells his interest in 
the activity.  This legislative change drove a stake through the heart of the tax shelter industry. 
 
Congress made several exceptions to the passive loss rule, though.  One of these was a working 
interest in an oil or gas property.  For these investments, the rules are much like they were before 
1986. 
 
Obama Proposal  
The FY 2010 Administration Budget repeals the passive loss exception for working interests in oil 
and gas properties starting in 2011.  This has a ten-year cost of $49 million, and when fully 
phased in will increase taxes annually by $6 billion. 
 
ATR Analysis  
This is a clear and blatant attempt to increase taxes on America’s energy manufacturing sector.  
The policy rationale behind the passive loss exception in current law is debatable, but 
repealing it should only be done in the context of further tax reform.  If the federal 
government is going to be a full partner in your profitable years, and a deferred partner in your 
losing years, then you ought to at least get lower tax rates out of the deal.  Under no 
circumstances should this exception be repealed in the context of a net tax hike. 
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Renewable Portfolio Standards (RPS) 
 
Current Law 
A Renewable Portfolio Standard (RPS) mandates that electric utilities and other retail electric 
providers supply an arbitrary government-specified minimum amount of customer load with 
electricity from eligible renewable energy sources (defined by the Federal government – not the 
states). RPS requirements and goals have been established in thirty-two states without a federal 
government top-down mandate.  
 
Obama Plan 
The Obama calls for a mandatory portfolio standard that would force the country to derive 10 
percent of its electricity from renewable sources by 2012 and 25 percent by 2025 (however plans 
before Congress call for a much higher percentage).  
 
ATR Analysis 
According to a recent study, Global Energy Decisions (GED) reveals that twenty-seven states will 
not meet the Bingaman RPS requirements.1 If a state cannot meet this requirement, the utility 
company will be forced to purchase credits from other states or the federal government. GED 
estimates that the total national cost of these fees will be $175 billion by 2030.  
 
What is renewable for one state may not be renewable for others. A top-down mandate is not the 
answer. In this system, hydroelectric power doesn’t count (the low head hydro or other forms that 
don’t require any water storage do not provide adequate energy). Biomass is not allowed if it 
comes from federal lands – like the brush that is cleared from national forests to keep them from 
burning to the ground.  Neither is municipal solid waste.   
 
Right now the country gets just under three percent of its electricity from “renewable 
energy” as defined by the bills before Congress, yet the President wants to force states to 
comply with an arbitrary RPS that cannot realistically be met.  The reality is that the 
administration is well aware that this standard cannot be met, and is looking forward to the 
additional revenue. 
 
 

 
  

                                                 
1 Global Energy Decisions. “Setting Renewable Targets is Easy, Getting Results is Not.” 2007. 
www.globalenergy.com 
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IRS Sec. 199 Repeal  
 
Current Law 
The Internal Revenue Code (IRC) Section 199, the Domestic Production Activities Deduction, 
benefits all companies who produce goods on American soil – yet only energy companies are 
targeted for the cuts in deduction rates.  
 
Prior to harmful energy legislation passed last Congress, businesses engaged in a qualifying 
production activity were eligible to take a tax deduction of 3% of the profits from this qualifying 
activity in tax years 2005 and 2006. The deduction increases to 6% in 2007, and 9% in 2010 and 
beyond. 
 
However, the Pelosi-Reid energy agenda has implemented a Sec. 199 “freeze” at 6% - only for 
energy companies, thus further carving out their niche for non-traditional energy.  
 
Obama Proposal  
The Obama budget proposes a full repeal of Sec. 199 – but only for energy companies, passing a 
$13.3 billion tax onto every American family. 
 
ATR Analysis  
According to Paul Schlather, a senior tax partner with PricewaterhouseCoopers, “Every small 
business in the manufacturing industry should be looking at this as a tax deduction. While Section 
199 comes with a very complex set of rules, chances are small businesses will qualify for the 
deduction much easier than the rules depict.”  
 
34 Senators and 172 Congressmen have signed the Taxpayer Protection Pledge.  In so doing, they 
promised to their constituents and the American people that they would “oppose any net 
reduction or elimination of deductions or credits…” 
 
Repealing the Section 199 deduction IS A CORPORATE INCOME TAX INCREASE 
and is therefore a PLEDGE VIOLATION unless the increase is offset completely with 
other income tax cuts.  
 

Note: Budget neutrality (which is concerned with deficits) has no role in determining 
applicability of the Pledge.  Rather, tax revenue neutrality (as scored by the JCT) is the 
only relevant metric for the purposes of the Pledge.  
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Gulf of Mexico Energy Taxation  
 
Current Law 
Despite the increase from the last presidential administration in royalties (money paid to the U.S. 
Treasury by the energy producers for the right to access energy) by fifty percent on energy 
produced in the Gulf of Mexico, there is no current additional taxation levied on energy produced 
in the Gulf.  
 
Obama Proposal  
The Obama budget proposal for FY 2010 implements the first ever tax on energy produced from 
the Gulf of Mexico. Currently, 25 percent of total U.S. production of oil and 15 percent of total 
U.S. production of natural gas comes from the Gulf of Mexico.   
 
ATR Analysis  
History tells us if we want less of something, tax it.  
 
The Obama proposal will increase the tax on energy production by $5.3 billion and will 
result in less production, fewer jobs, and will increase the cost of energy for all consumers.   
 
Access to domestic energy is vitally important for both our economic security and stability. The 
President’s budget does nothing but further his personal agenda to force Americans off of 
traditional forms of energy and onto expensive and underdeveloped alternative forms of energy.  
 
At a time of economic uncertainty, this is not the moment for the President to use the budget as a 
personal vehicle to play with the nation’s infrastructure development needs by levying the highest 
tax ever on domestically produced energy.  
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Superfund Explained   
 
Current Law 
Superfund excise taxes were imposed in years before 1996.  They included a tax on domestic 
crude oil and imported petroleum products at a rate of $9.7 per barrel; a tax on hazardous 
chemicals at a varying rate of $0.22 to $4.87 per ton; and a tax on imported substances that use 
hazardous materials in their production.  
 
The Superfund Environmental Income Tax refers to a corporate environmental income tax 
imposed before January 1, 1996 at a rate of 0.12 percent for corporations whose incomes 
exceeded $2 million. 
 
The revenue from these taxes was assigned to the Hazardous Substance Superfund Trust Fund. 
Money from the Superfund Trust Fund was available for expenditures related to hazardous 
substances released into the environment. 
 
Obama Proposal  
The Obama budget reinstates the Superfund taxes which are expected to cost approximately 
$17 billion over 10 years.  
 
ATR Analysis  
Superfund was initially conceived as a way to target companies as potential victims of trial lawyer 
activists. Companies who have been accused of alleged improper hazardous waste disposal are 
not only targeted by bureaucrats, but trial lawyers milking the Superfund with extraneous lawsuits, 
trolling for potential “victims” of the alleged environmental violation.  
 
Not only are the owners of said company liable for alleged damages, so is anyone who was 
operating or working at the site at the time, any worker or non-employee who took part in 
arranging the alleged improper disposal, or any person who transported any material to the site.  
 
Simply put, if you are the unfortunate worker who happened to be transporting materials 
or signed a shipping order on the day the trial lawyers show up, not only could you lose 
your job, but face a massive EPA-backed lawsuit.  
 
Superfund is nothing more than a slush-fund for trial lawyers by which they use the tools of the 
government to identify potential “victims”.  
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Marginal Well Tax Credit Repeal   
 
Current Law 
Marginal oil wells are those which produce 15 barrels of heavy oil or less per day or those that 
produce less than 95 percent water and 25 barrels per day or less. Marginal gas wells are those 
which produce 90 Mcf or less in one day.  
 
The tax credit is $3/barrel for the first three barrels of daily production and $0.50 per Mcf tax 
credit for the first 18 Mcf of natural gas. The tax credit phases in and out in equal increments as 
prices fluctuate. Price triggers are based on average annual wellhead prices. 
 
Obama Proposal  
The FY 2010 Administration Budget, approved and submitted by President Obama, calls for a 
full repeal of the tax credit for oil and gas produced from marginal wells.  
 
ATR Analysis  
The benefits of this tax credit to smaller producers cannot be overstated. The Department of 
Energy estimates that the repeal of this tax credit will cost 140,000 barrels of oil per day or a 
loss of $10.5 million per day. Despite the smaller production from these wells, there are an 
estimated 650,000 marginal oil & gas wells in the United States employing millions of people. 
Raising taxes on energy production will cost jobs and increase the price of energy.  
 
America’s marginal oil wells produce the amount equivalent to 50 percent of the amount 
imported from Saudi Arabia – increasing this tax credit will hurt domestic supply.  
 
Repealing this tax credit without offsetting tax relief is a net tax increase and a Taxpayer 
Protection Pledge violation.  This tax credit is not a spending program, and eliminating it 
is not a reduction of government spending—it is a tax increase. 34 Senators and 172 
Congressmen have signed the Taxpayer Protection Pledge.  In so doing, they promised to their 
constituents and the American people that they would “oppose any net reduction or elimination 
of deductions or credits…” 
 
Repealing the Section 199 deduction IS A CORPORATE INCOME TAX INCREASE 
and is therefore a PLEDGE VIOLATION unless the increase is offset completely with 
other income tax cuts.  
 

Note: Budget neutrality (which is concerned with deficits) has no role in determining 
applicability of the Pledge.  Rather, tax revenue neutrality (as scored by the JCT) is the 
only relevant metric for the purposes of the Pledge.  
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Low Carbon Fuel Standard (LCFS) 
 
Current Law 
The Low Carbon Fuel Standard (LCFS) is a limit on the amount of carbon emission allowed 
from the production and consumption of transportation fuels. There currently is no federal LCFS 
for the private sector.1 
 
Obama Proposal  
A LCFS was in the original draft of the Waxman-Markey bill, but removed from the version that 
passed the House. We expect that it will be included in the Senate draft.  
 

State note: California currently has an LCFS in place which is intended to reduce carbon 
content by 10% by 2020 relative to its content in 2010. The reduction will be gradually 
phased in between 2011 and 2020. 

 
ATR Analysis   
The United States’ largest oil supplier, Canada, gets most of its oil from oil sands. These oil sands, 
like the oil shale in the western US, have a high carbon lifecycle. A LCFS would restrict our 
access to the Canadian oil sands, which provided about 18 percent of the oil to the US in 
2007. The US consumes nearly all of the Canadian oil exports.2  
 
A LCFS would likely increase biofuel use from corn-ethanol, thus increasing the cost of food. 
Costs of reaching a 90% LCFS using ethanol would range between $65.5 billion and $760 
billion annually; which are $570 and $6520 per year per household. These LCFS would 
increase subsidies to corn ethanol, costing taxpayers between $1 billion and $17 billion.  
 
The 10% reduction in fuel greenhouse gas emissions mandated by a LCFS would increase the 
cost of ethanol by 46%; from $2.01 per gallon to $2.93 per gallon. The price of gasoline 
would also increase by $0.61 per gallon.3 
 
An LCFS will: 

• Increase transportation costs and taxes. 
• Increase food costs around the world because of increased corn-ethanol use.  
• Cut off oil supplies from Canada and the western US, making the US more dependent on 

less secure sources of energy.  

                                                 
1 There is a LCFS for a limit on purchases by the federal government 
2Kueter, Jeff  “National Security, Energy Security, and a Low Carbon Fuel Standard.” George C. 
Marshall Institute. 2009. http://www.marshall.org/pdf/materials/643.pdf, P. 2 and 17. 
3 George C. Marshall Institute, “Economic, Environmental, and Energy Security Consequences of a 
National Low Carbon Fuel Standard.” April 2009 http://www.marshall.org/pdf/materials/644.pdf, P. 2-3 
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Nonproducing Oil & Gas Lease Fees  
 
Current Law 
There is currently no law penalizing oil companies for having nonproducing oil and gas leases.  
 
Obama Proposal  
The FY 2010 Administration Budget calls for $1.156 billion in added fees from 2010-2019 by 
taxing non-producing oil and gas leases.  
 
ATR Analysis  
As Representative Doug Lamborn (R-CO) told The Energy and Mineral Resources 
Subcommittee, “These fees will not make companies develop any faster… In fact, the fees 
constitute a purely punitive proposal designed for what appears to be cheap political gain.”1 
 
The proposed $4/acre fee is estimated to cost the energy companies $122 million per 
year.2 
 
It costs billions of dollars to lease federal lands to explore for domestic oil and natural gas. It can 
take companies years to obtain environmental permits, geologically evaluate the land, and perform 
exploratory drilling, before they are able to begin producing commercial supplies of oil. Even after 
exploration it is not unusual to spend in excess of $100 million to drill a dry hole.  
 
Oil companies take on tremendous risk as they are not allowed to evaluate the viability of the land 
until after they obtain a lease. As Energy Tomorrow reports, even if they find oil it can take seven 
to ten years “for environmental and engineering studies, to acquire permits, install production 
facilities (or platforms for offshore leases) and build the necessary infrastructure to bring the 
resources to market.”3 
 
Charging fees for nonproducing oil and gas leases will reduce domestic exploration. This will 
continue our dependency on foreign oil and drive up the costs of oil, natural gas, and gasoline. 
These penalties will increase the risk of domestic exploration to the point that companies will only 
explore in other countries, leaving the vast U.S. reserves unused.  

                                                 
1 Committee on Natural Resources, Republican Site, “Lamborn: Proposed Taxes on “Non-Producing” Oil 
and Gas Leases will Harm American Energy Production.” March 17, 2009. 
http://republicans.resourcescommittee.house.gov/PRArticle.aspx?NewsID=1759 
2 Rocky Mountain Association of Geologists, “Non Producing Lease Definition Needed, DOI's Salazar 
Told.” 2009 http://www.rmag.org/public_issues/index.asp?content_id=251&content_name=251  
3 Energy Tomorrow, “Facts about Non-Producing Leases,” 
http://www.energytomorrow.org/Facts_about_Non_Producing_Leases.aspx  




